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R determned, in a notice nailed to P,
that sonme of P's workers were enpl oyees and
that P was not eligible for relief under sec.
530 of the Revenue Act of 1978, Pub. L. 95-
600, 92 Stat. 2763, 3855, for certain taxable
periods. R attached to the notice a proposed
agreenent to assessnent of tax resulting from
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seeki ng our redeterm nation under sec. 7436,
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anounts of tax R proposed to assess.

Held: W lack jurisdiction to decide
t he amount of P's enploynent tax and incone
tax withholding liability for the taxable
periods in issue.
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OPI NI ON
COLVI N, Judge: This case is before the Court on
respondent's nmotion to dismss for lack of jurisdiction as to the
amounts of enploynment tax! liability for the periods in issue.
W will grant respondent's notion for the reasons stated bel ow
Nei t her party requested a hearing, and we concl ude that none
is necessary to decide respondent’'s notion.

Backgr ound

Petitioner is a sole proprietorship, the principal place of
busi ness of which is in Bi rm ngham Al abama.

Respondent's agents audited petitioner's Federal |nsurance
Contributions Act and inconme tax w thholding tax returns (Forns
941) for March 31 to Decenber 31, 1994, and March 31 to Decenber
31, 1995, and petitioner's Federal Unenpl oynent Tax Act tax
return (Form 940) for 1995. On March 19, 1998, respondent nuil ed
to petitioner a Notice of Determ nation Concerning Wrker
Cl assification Under Section 7436 which said in part:

As a result of an enploynent tax audit, we are
sendi ng you this NOTI CE OF DETERM NATI ON CONCERNI NG

WORKER CLASSI FI CATI ON UNDER SECTI ON 7436. W have

determ ned that the individual (s) |isted or described

on the attached schedule are to be legally classified

as enpl oyees for purposes of federal enploynent taxes

under subtitle C of the Internal Revenue Code and that
your (sic) are not entitled to relief fromthis

! For conveni ence, we use the term"enploynent tax" to refer
to taxes under the Federal I|nsurance Contributions Act (FICA
secs. 3101-3125, the Federal Unenpl oynent Tax Act (FUTA), secs.
3301- 3311, and incone tax w thhol ding, secs. 3401-3406 and 3509.

Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the taxable periods in issue.
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.
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classification pursuant to section 530 of the Revenue

Act of 1978 with respect to such individual (s). This

determ nation could result in enploynent taxes being

assessed agai nst you.

Respondent attached to the notice of determ nation an
Agreenment to Assessnent and Col |l ection of Additional Tax and
Accept ance of Overassessnent (Excise or Enploynent Tax) (Form
2504) in which respondent proposed that petitioner consent to
i medi at e assessnent and col | ection of $53,194.87 in tax,
consisting of the follow ng anounts:

1. $27,814.58 for March 31 to Decenber 31, 1994, under the
FI CA, secs. 3101-3125, and for incone tax w thhol ding, secs.
3401- 3406 and 35009;

2. $22,776.29 for March 31 to Decenber 31, 1995, under the
FI CA and for inconme tax w thhol ding; and

3. $2,604.00 for 1995, under the FUTA, secs. 3301-3311

The form al so proposed that petitioner agree to the
fol |l ow ng:

| consent to the i medi ate assessnent and

collection of any additional tax and penalties and

accept any overassessnent (decrease in tax and

penal ti es) shown above, plus any interest provided by

I aw.

| understand that by signing this agreenent, | am

wai ving the restrictions on assessnent provided in

section 7436(d) and 6213(a) of the Internal Revenue

Code of 1986, and that | will not be able to contest

the i ssues covered by this agreenent in the United

States Tax Court.

Respondent attached to the notice of determ nation a copy of
Exam nati on Changes -- Federal Unenploynent Tax for 1995 (Form
4667), and Enpl oynent Tax Exam nati on Changes Report for 1994 and

1995 (Forns 4668), detailing respondent's cal cul ations of the
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anounts of assessnment to which respondent proposed that
petitioner agree.

Petitioner filed a petition seeking our review of
respondent’'s notice of determnation. |In it, petitioner contends
that petitioner's service providers are not enpl oyees; petitioner
is entitled to treatnent under section 530(a) of the Revenue Act
of 1978, Pub. L. 95-600, 92 Stat. 2763, 2855; respondent's
conput ati on of proposed enpl oynent tax and incone tax w thhol di ng
due is incorrect; and, if respondent's determ nations are
sustai ned, the correct liabilities can be reconputed under Rule
155. Petitioner also contends that the notice of determ nation
is void because, in the notice, respondent did not identify the
i ndi vi dual s whose worker classification was being deterni ned.
Respondent filed a notion to dismss for lack of jurisdiction as
to the anobunts of tax respondent proposed to assess. Respondent
al so noved to strike fromthe petition petitioner's claimthat,
if respondent’'s determ nations are sustained, the correct
liabilities can be reconputed under Rul e 155.

Di scussi on

The parties di spute whether we have jurisdiction under

section 74362 to decide the ambunts of tax for which petitioner

2 Sec. 7436 was added to the Internal Revenue Code by sec.
1454(a) of the Taxpayer Relief Act of 1997, Pub. L. 105-34, 111
Stat. 788, 1055, effective Aug. 5, 1997. Before enactnent of
sec. 7436, the Tax Court |acked jurisdiction to decide worker
classification disputes arising under subtitle C of the Code.

See secs. 6211-6213. Before the enactnent of sec. 7436, judicial

review of I RS assessnent of enploynment taxes or related penalties

was available only if a taxpayer paid a divisible part of the
(continued. ..)
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would be liable if we sustain to any extent respondent's
determ nation that petitioner's workers are enpl oyees and t hat
petitioner is not entitled to relief under section 530 of the
Revenue Act of 1978.

Petitioner contends that our jurisdiction is provided by
section 7436(a), (c), and (d), and that this result is consistent
with logic and public policy (e.g., the convenience of the
parties and judicial econony). Respondent contends that we | ack
jurisdiction under section 7436 to deci de amounts of enpl oynent
t ax due.

To decide this issue, we first consider the follow ng issues
relating to the text of section 7436: (1) Whether section
7436(a) provides jurisdiction over anounts of enploynent tax due;
and (2) whether jurisdiction over anmounts is provided by section
7436(d), which incorporates into section 7436 the principles of
several provisions governing our deficiency jurisdiction, or by
section 7436(c), which nakes the snmall case procedures under
section 7463 avail able for cases under section 7436 if |ess than

$10, 000® is in dispute.

2(...continued)
assessnent, filed a claimfor refund, and filed a refund suit in
Federal district court or the Court of Federal Clains to recover
anounts paid. See sec. 7422; 28 U.S.C. sec. 1291 (1994).

3 Sec. 3103(b)(1) of the IRS Restructuring and Reform Act of
1998, Pub. L. 105-206, 112 Stat. 685, 731, anended sec.
7436(c)(1) to increase the limt from $10,000 to $50, 000 per
quarter, effective for proceedi ngs commenced after July 22, 1998.
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Next, we consider whether our interpretation of section 7436
is altered by (1) its legislative history, (2) a conparison of
section 7436 to provisions authorizing us to issue declaratory
judgments (sections 7428, 7476, 7477, 7478, and 7479), (3) the
fact that respondent attached a proposed consent to assess
enpl oynent tax due to the notice, or (4) petitioner's contention
that it would be illogical to provide jurisdiction over worker
classification issues without providing jurisdiction to decide
t he anobunts of enploynment tax and i ncone tax w thhol di ng
l[tability, e.g., fromthe standpoint of conveni ence of the
parties or judicial econony.

A. Section 7436

1. Section 7436(a)

W may only exercise jurisdiction that is expressly

permtted or provided by statute. Trost v. Conm ssioner, 95 T.C.

560, 565 (1990); Judge v. Conm ssioner, 88 T.C 1175, 1180-1181

(1987). Section 7436(a)* expressly grants jurisdiction to this

4 Sec. 7436(a) provides:

SEC. 7436. PROCEEDI NGS FOR DETERM NATI ON OF EMPLOYMENT
STATUS

(a) Creation of Renmedy.--If, in connection with an
audit of any person, there is an actual controversy
involving a determ nation by the Secretary as part of
an exam nation that--

(1) one or nore individuals performng
services for such person are enpl oyees of
such person for purposes of subtitle C, or

(2) such person is not entitled to the
(continued...)
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Court (if certain conditions are net) to deci de whet her service
provi ders are enpl oyees or independent contractors for purposes
of subtitle C (Enpl oynent Taxes and Col |l ection of |ncone Tax),
and whet her section 530 of the Revenue Act of 1978 applies.
Section 7436(a) does not expressly give us jurisdiction to decide
any other matter, such as the anount of a taxpayer's enpl oynent
tax liability that results fromrespondent's worker
classification determnation. This contrasts with our deficiency
jurisdiction under section 6213, which expressly permts us to
redetermne the "amount"” of a deficiency in cases involving
income, gift, estate, or certain other taxes, albeit not

i ncl udi ng enpl oynent taxes. Sec. 6211(a). Section 7436(a) nore
closely parallels our authority to make decl aratory judgnments
(sections 7428, 7476, 7477, 7478, and 7479). Those provisions
each specify a subject matter, but do not state that we may

deci de the anount of tax due. See paragraph C, below, for a
conparison of section 7436 with the declaratory judgnent

provi sions. Also, the |last sentence of section 7436(a) makes our
redeterm nation reviewable as a decision. This provision would

be unnecessary if we were redetermning a deficiency. Cf. sec.

4C...continued)
treat nent under subsection (a) of section 530 of
t he Revenue Act of 1978 with respect to such an
i ndi vi dual ,

upon the filing of an appropriate pleading, the Tax
Court may determ ne whether such a determ nation by the
Secretary is correct. Any such redeterm nation by the
Tax Court shall have the force and effect of a decision
of the Tax Court and shall be reviewabl e as such.
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7459(c). Thus, based on the text of section 7436(a), we concl ude
that we lack jurisdiction to decide the anobunts of tax due in
cases arising under section 7436.

2. Section 7436(d)

Section 7436(d)® provides that "the principles" of sections
6213(a), (b), (c), (d), and (f), 6214(a), 6215, 6503(a), 6512,
and 7481 apply to cases that arise under section 7436. Section
7436(d) does not expressly state that it provides any
jurisdiction. However, petitioner contends that the references
to several deficiency procedure provisions in section 7436(d)
create, or inply that we have, jurisdiction to decide the anount
of its enploynent tax liability for the periods in issue.
Petitioner also contends that the references in section 7436(d)
are surplusage if we do not have jurisdiction to decide the

anount of enploynent taxes owed for those years.

5> Sec. 7436(d) provides as follows:
(d) Special Rules.--

(1) Restrictions on assessnent and coll ection
pendi ng action, etc.--The principles of
subsections (a), (b), (c), (d), and (f) of
section 6213, section 6214(a), section 6215,
section 6503(a), section 6512, and section
7481 shall apply to proceedi ngs brought under
this section in the same manner as if the
Secretary's determ nati on described in
subsection (a) were a notice of deficiency.

(2) Awarding of costs and certain
fees.--Section 7430 shall apply to proceedi ngs
brought under this section.
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deficiency procedures can be read to have a rational

-9 -

Each of the references in section 7436(d) to

pur pose even

if we lack jurisdiction over the amunts in dispute in section

7436 cases.

listed in section 7436(d),

The followi ng chart briefly describes each provision

and states how the principle of each

listed section could apply to a section 7436 case even if we | ack

jurisdiction to decide anobunts of tax due.

Provi sions Listed In
Sec. 7436(d)

Possi bl e Application O Principles
O That Section To Sec. 7436

Sec. 6213(a). The
Comm ssi oner may not assess
tax for the years in issue
during the time a taxpayer
may file a petition or
whil e we have jurisdiction.

The Comm ssi oner nay not assess
enpl oynment tax during the tine
that the taxpayer may file a

petition under section 7436 in

this Court, and, if a petitionis
filed, until the decision is
final.

Sec. 6213(b). The
Comm ssi oner nmay assess tax
related to mat hemati ca
errors on a return, refund
adj ust mrents, or any anount
paid. A taxpayer may ask

t he Conmm ssioner to abate
assessnent of mat hemati cal
or clerical errors.

The Comm ssioner may assess tax
relating to worker classification
i ssues or mathematical errors on a
return, refund adjustnents, or any
anount paid, and a taxpayer may
ask the Comm ssioner to abate the
assessnent.

Sec. 6213(c). The
Comm ssi oner shall assess
and collect tax if the

t axpayer does not tinely
file a petition.

The Comm ssioner shall assess and
collect tax related to worker
classification issues if the

t axpayer does not tinely file a
petition under sec. 7436.

to file a petitionis
suspended i f a taxpayer
files for bankruptcy under
title 11 of the U S. Code.

Sec. 6213(d). A taxpayer The taxpayer may consent to

may consent to an assessnent of enpl oynent tax.
assessnent.

Sec. 6213(f)(1). The tine The time to file a petition under

section 7436 is suspended if the
t axpayer seeks relief under title
11.
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Sec. 6214(a). We have
jurisdiction to redeterm ne
a deficiency in an anount
which is greater than the
anount stated in the notice
of deficiency.

We may deci de worker
classification clainms raised by

t he Comm ssi oner that are not
included in the notice of

determ nation (e.g., a claim
regardi ng the status of additional
persons all eged to be enpl oyees)
if such clainms relate to the

t axpayer and taxable periods in
the notice of determ nation.

Sec. 6512(b). The
Comm ssi oner shall credit
or refund to the taxpayer
any overpaynment of tax when
our deci sion becones final.
We have jurisdiction to
deci de a taxpayer's notion
to require the Conm ssioner
to refund an overpaynent of
tax if the notion is filed
nore than 120 days after

t he deci sion becones final.

The Comm ssioner shall recognize

t he status of workers as deci ded
by the Tax Court. |If the

Conmmi ssioner fails to do so within
120 days after the decision of the
Tax Court becones final, then we
may i ssue an order requiring the
Conmmi ssioner to do so.

Secs. 6215 and 6503.
Certain circunstances
suspend the running of the
time to assess tax (e.g.,
when the Conm ssioner mails
a notice of deficiency), or
cause it to resune running.
The Comm ssioner may assess
the deficiency that we
redeterm ne after our
decision is final and
require the taxpayer to pay
t hat anount on notice and
demand.

The running of the tine to assess
enpl oynment tax is suspended while
a section 7436 case is pending and
resunmes when our decision is
final. The Comm ssioner's
authority to assess enpl oynent tax
resunmes when the bar to assessnent
is lifted and the running of the
time to assess resunes.
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Sec. 7481. CQur decision A deci si on under section 7436
beconmes final 90 days after |[becones final under the sane
it is entered; when the ci rcunst ances.

time to file a petition for
certiorari expires if our
deci si on has been affirned
or the appeal dism ssed and
no petition for certiorari
has been filed; a petition
for certiorari is denied;
or 30 days after the
Suprene Court nandates that
our decision be affirnmed or
t he appeal dism ssed.

The principles of each of the deficiency procedure sections
listed in section 7436(d) reasonably apply to section 7436 cases
even if we lack jurisdiction over anmounts in dispute in section
7436 cases. Thus, section 7436(d) does not create, or inply that
we have, jurisdiction to decide the anounts of enploynent tax due
in a case arising under section 7436.

3. Application of Small Case Procedures to Cases Arising
Under Section 7436

W will next consider whether references in section

7436(c)® to "anpunts in dispute" and the small case procedures

6Sec. 7436(c) provides:
(c) Small case procedures

(1) I'n general.--At the option of the
petitioner, concurred in by the Tax Court or a
di vision thereof before the hearing of the case,
proceedi ngs under this section may
(notw t hstandi ng the provisions of section 7453)
be conducted subject to the rules of evidence,
practice, and procedure applicable under section
7463 if the amount of enploynent taxes placed in
di spute is $10,000 or less for each cal endar
guarter invol ved.

(2) Finality of decisions.--A decision
(continued...)
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under section 7463 provide, or inply that we have, jurisdiction
under section 7436 to decide anpbunts of tax due.

A taxpayer may elect to have the small case procedures under
section 7463 apply to a case brought under section 7436 if the
"amount of enploynent taxes placed in dispute" is $10, 000
($50,000 after July 22, 1998) or less. Sec. 7436(c)(1l). Section
7436(c) does not expressly state that it provides any
jurisdiction. However, petitioner contends that section
7436(c) (1) would not require the Court to reviewthe
Commi ssioner's cal cul ation that | ess than $10, 000 ($50,000 after
July 22, 1998) is in dispute unless we have jurisdiction to
deci de the anobunt of a taxpayer's enploynment tax liability.

We di sagree. We nmust know the ampunt placed in dispute to
deci de whet her a taxpayer may el ect under section 7436(c) to have
the smal|l case procedures of section 7463 apply. However, the
fact that we must consider the anobunt in dispute for that purpose
does not provide, or inply that we have, jurisdiction to decide
t he amount of the taxpayer's enploynent tax liability for the

periods in issue.

5C...continued)
entered in any proceedi ng conducted under this
subsection shall not be reviewed in any other
court and shall not be treated as a precedent for
any ot her case not involving the same petitioner
and the sane determ nati ons.

(3) Certain rules to apply.--Rules simlar to
the rules of the |ast sentence of subsection (a),
and subsections (c), (d), and (e), of section 7463
shal |l apply to proceedi ngs conducted under this
subsecti on.



Section 7436(c)(3) provides that

section 7463(a) (last sentence),

under section 7436(c)(3).
pur pose.

listed in section 7436(c)(3),
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rules simlar to those in
(c), (d),

and (e) apply to cases

Each of those rules has a rational
The following chart briefly describes each provision

and states how rules simlar to

each of those provisions could apply to a case brought under

section 7436 even if we lack jurisdiction to decide anounts of

t ax due.

Pr ovi si ons Li sted

Possi bl e Application O The Rul es

a brief sunmary of reasons
for our opinion to conply
wth secs. 7459(b) and 7460.

In Sec. 7463 Of _That Section To Sec. 7436(c)
Sec. 7463(a) (Ilast We nust include simlar
sentence). W nust include i nformati on in an opinion

deci di ng a case brought under
section 7436(c).

Sec. 7463(c). If a taxpayer
el ects to have the snal

case procedures apply, we
may enter a decision only
for amounts placed in

di spute of $10,000 or |ess
per year ($50,000 after July
22, 1998).

W may not find that nore workers
were enpl oyees or that the

t axpayer was eligible for nore
relief under section 530 of the
Revenue Act of 1978 than woul d
cause the amount in dispute to
exceed $10, 000 ($50,000 after
July 22, 1998).

Sec. 7463(d). Before a
decision is entered, any
party may ask that snal

case procedures not apply if
t here are reasonabl e grounds
to believe that nore than
$10,000 is in dispute or was

Ei ther party may ask that use of
the smal | case procedures be

di scontinued if the request is
made before a decision is entered
and if there are reasonabl e
grounds to believe that nore than
$10, 000 ($50,000 after July 22,

deficiency in dispute
i ncludes additions to tax
and penalties.

overpaid ($50,000 after July [|1998) is potentially in dispute.
22, 1998).
Sec. 7463(e). The amount of We nust include proposed

additions to tax and penalties
when cal cul ating the anmount in
di sput e under section 7436(c).

The rul es provided in each of the sections listed in section

7436(c) (3)

reasonably apply to section 7436 cases even if we |ack
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jurisdiction under section 7436 to decide the anmounts of
enpl oynent tax due. Thus, we conclude that section 7436(c) does
not provide, or inply that we have, jurisdiction to decide the
anount of enploynent tax due in a case arising under section
7436.

4. Concl usi on Based on the Text of Section 7436

Petitioner contends that if we read section 7436(a), (c),
and (d) together, section 7436 provides jurisdiction to decide
anmounts of enploynent tax liability. W disagree. W see no
difference in the nmeaning of section 7436 whet her each subsection
is anal yzed separately or the entire section is analyzed as a
whol e. Based on the text of section 7436(a), (c), and (d) we
conclude that we lack jurisdiction to decide the anpbunts of tax
due in cases arising under section 7436.

B. Leqgi sl ative H story

Petitioner contends that the | egislative history of section
7436 shows that Congress intended for us to have jurisdiction to
deci de amounts of enploynent tax liability. W disagree.

Not hing in the legislative history conflicts wth our
construction of section 7436. The House and Senate conmittee
reports acconpanyi ng enactment of section 7436 use the sanme terns
to describe our jurisdiction as appear in section 7436(a). Both
reports said that Congress intended to create jurisdiction for us
to decide certain enploynent status di sputes, and neither report

states that we have jurisdiction to decide anounts in dispute.
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H Rept. 105-148, at 640 (1997); S. Rept. 105-33, at 304 (1997).
The House report states:

Expl anati on of Provisions

The bill provides that, in connection with the
audit of any person, if there is an actual controversy
involving a determ nation by the IRS as part of an
exam nation that (a) one or nore individuals performng
services for that person are enployees of that person
or (b) that person is not entitled to relief under
section 530 of the Revenue Act of 1978, the Tax Court
woul d have jurisdiction to determ ne whether the IRS is
correct. For exanple, one way the I RS could nake the
required determ nation is through a nechanismsimlar
to the enploynent tax early referral procedures.[]

The bill provides for de novo review (rather than
review of the admnistrative record). Assessnent and
collection of the tax woul d be suspended while the
matter is pending in the Tax Court. Any determ nation
by the Tax Court would have the force and effect of a
deci sion of the Tax Court and woul d be revi ewabl e as
such; accordingly, it would be binding on the parties.
Awar ds of costs and certain fees (pursuant to section
7430) woul d be available to eligible taxpayers with
respect to Tax Court determ nations pursuant to the
bill. The bill also provides a nunber of procedural
rules to incorporate this new jurisdiction wthin the
exi sting procedures applicable in the Tax Court.

H Rept. 105-148, supra at 639-640. The Senate report is
essentially the sane. S. Rept. 105-33, supra at 304- 305.

The | ast sentence of the explanation states that section
7436 provides several procedural rules to incorporate this new
jurisdiction into the existing procedural rules which apply to
cases before our Court. H Rept. 105-148, supra at 640; S. Rept.

105- 33, supra at 305; see H. Conf. Rept. 105-220, at 734 (1997).

7 See Announcenent 97-52, 1997-2 |.R B. 22; Announcenent 96-
13, 1996-12 |. R B. 33.
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The reports do not state that section 7436(c) and (d) provide
procedural rules, but it appears that those are the procedural
rules referred to in this legislative history.

Petitioner contends that the legislative history for section
7436 shows that we have jurisdiction to decide the anounts of
enpl oynment tax due for the workers whose status is before the
Court. W disagree. The legislative history states that
Congress intended that we decide "certain"® and not all enpl oynent
tax disputes, and does not state that we shoul d deci de any issues
ot her than those specified in section 7436(a).

C. Section 7436 Conmpared to Declaratory Judgnent Provisions

Petitioner points out that section 7436 differs in several
ways fromthe declaratory judgnent provisions (sections 7428,
7476, 7477, 7478, 7479), and contends that this shows that
Congress intended to provide jurisdiction to decide the anmounts
of enploynent tax due. Petitioner points out that section 7436
and the declaratory judgnment provisions differ in that (1)
section 7436(a) uses the term"determ nation", and the
decl aratory judgnent provisions state "nmake a decl aration"; (2)
section 7436 incorporates the principles of several sections that

pertain to deficiency procedures, and the declaratory judgnment

8 The House and Senate committee reports stated as reasons
for change:

It will be advantageous to taxpayers to
have the option of going to the Tax Court to
resol ve certain disputes regardi ng enpl oynent
status. [H Rept. 105-148, at 639 (1997); S.
Rept. 105-33, at 304 (1997); enphasis added.]
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provi sions do not; and (3) declaratory judgnent proceedi ngs are
generally based on the admi nistrative record, Rule 217(a), while
a proceedi ng under section 7436 is de novo. H Rept. 105-148,
supra at 640; S. Rept. 105-33, supra at 304.

Petitioner also points out that we may not know the identity
of all taxpayers affected by our decision in a declaratory
j udgnent case. For exanple, when we decide that an organization
does not qualify under section 501(c)(3), many taxpayers who have
made contributions to the organi zation and are affected by the
deci sion are unknown to the Court. Petitioner contends that this
shows that cases arising under section 7436 are unlike
decl aratory judgnent cases because we know the identity of the
taxpayer in a case brought under section 7436

I n response, respondent points out that section 7436 and the
decl aratory judgnent provisions are simlar in that, for exanple,
(1) our jurisdiction in a case brought under section 7436 and in
a declaratory judgnent case is triggered by respondent's issuance
of a notice of determ nation, see secs. 7428(a)(1), 7476(a)(1),
7477(a), 7478(a)(1), 7479(a); (2) section 7436 and the
decl aratory judgnent provisions have as subsection (a) "Creation
of renmedy"” and as subsection (b) "Limtations"”; (3) section 7436
and the declaratory judgnment provisions specifically require an
actual controversy involving a determ nation by the Secretary;
(4) section 7436 and the declaratory relief provisions include

"Petitioner" as subsection (b)(1) and have a subsection which
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limts the tine to file a petition in the Tax Court; and (5)
after stating the prerequisites for the type of determ nation,
section 7436 and the declaratory judgnent provisions state:
"upon the filing of an appropriate pleading, the Tax Court may"
decide a specified issue or issues, wthout specific reference to
the amount of tax liability that results fromthat decision

Petitioner is right that section 7436 differs in sone ways
fromthe declaratory judgnment provisions. However, we agree with
respondent that section 7436 is nore like the declaratory
j udgnment provisions, which specify a subject natter over which we
have jurisdiction, but do not state that we may deci de t he anount
of tax due. This contrasts with our deficiency jurisdiction
under section 6213, under which we may redeterm ne the "anmount"
of tax due. Sec. 6211(a). Thus, a conparison of the declaratory
j udgnment provisions with section 7436 supports our concl usion
that section 7436 does not provide jurisdiction to decide anpbunts
of enpl oynment tax due.
D. Whether It Wwuld Be Illogical To Gve Us Jurisdiction To

Deci de Whrker d assification Status Wthout Jurisdiction To
Deci de Amobunts of Tax Due

Petitioner contends that it would be illogical to give us
jurisdiction to decide worker classification issues wthout
jurisdiction to decide anobunts of tax due. Petitioner points out
that if we lack jurisdiction to decide anounts of enploynent tax
due, a taxpayer would be required to go to a second j udici al
forumto dispute those anmobunts. Petitioner contends that

limting our jurisdiction violates logic and public policy (e.g.,
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t he conveni ence of the parties and judicial econony). W

di sagree. First, we do not acquire jurisdiction fromtheories
based on public policy, convenience of the parties, or judicial

econony. See Trost v. Conm ssioner, 95 T.C at 565; Judge v.

Conmi ssioner, 88 T.C. at 1180-1181; Axe v. Comm ssioner, 58 T.C.

256, 259 (1972). Al though petitioner contends that a broader
grant of jurisdiction mght have provided an additi onal
efficiency regarding the resolution of worker classification
di sputes, we believe section 7436 does not give us that
authority.

Second, section 7436 provides a reasonabl e and hel pful
alternative to litigating worker classification cases in other
courts even if it does not provide jurisdiction to decide the
anounts of enploynent tax due. Before section 7436 was enact ed,
the U S. District Courts and Court of Federal C ains had refund
jurisdiction over enploynent classification, entitlenent to
relief under section 530 of the Revenue Act of 1978, and ot her
enpl oynent tax issues. Congress found that disputes with the
| nt ernal Revenue Service over worker classification and
entitlement to relief under section 530 of the Revenue Act of
1978 have been difficult for many taxpayers and decided to
provide for judicial review of these issues before this Court on
a prepaynent basis. See sec. 7436(d); H Rept. 105-148, supra;
S. Rept. 105-33, supra. Once these issues are decided, we
believe the parties will be nmuch nore likely to reach an

agreenent about amounts of tax owing, if any. A Tax Court
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deci sion on worker classification issues will facilitate a final

resol ution of the controversy.

E. Whet her the Attachnment of a Consent To Assess Tax to the
Notice of Determination Conflicts Wth Respondent's

Contention That We Lack Jurisdiction To Decide the Anpunt of
Enpl oynment Tax Due

Petitioner points out that respondent attached a cal cul ation
of the amobunt of tax that petitioner owes to the notice of
determ nation and contends that this is inconsistent with
respondent’'s position that we lack jurisdiction to decide amounts
of enploynment tax due. Respondent contends that the cal cul ation
to which petitioner refers is included only to show whet her
petitioner nmay el ect the small case procedures under section
7436(c). Respondent's explanation is reasonable; a calculation
of amounts due is necessary if the small case procedures are to
apply for cases in which up to $10, 000 ($50,000 after July 22,
1998) is in dispute. The notice of determ nation and attachnents
thereto do not create jurisdiction not otherw se provided by
statute to deci de whether the amobunt of tax proposed to be
assessed is correct.

F. Concl usi on

We conclude that we lack jurisdiction under section 7436 to
deci de the anount of petitioner's enploynent tax liability for
the periods in issue. For the foregoing reasons, we wll grant
respondent's nmotion to dismss for lack of jurisdiction and to

strike.
An_appropriate order

will be issued.




